OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

e . [T BT

GeraLD C, MANN
ATTOAREY GENERAS.

,nom\v}.o ﬂ'nnn B. Kilday, Dlnm:
Motor Transpartatien Division
Railrosd Mnioa of Texas'

m!.n, ‘Rus
Dear BiF1
R oOpinien No. 0-3073
LT Re: Issuance of certificate ta
R AT - use-State highways to holder >

cx e pes¥ e o L of intexstate gertifioate over
LR drregalar routes.

SR We are in redeips ot your request for our opia-
. i.omfﬂ?;tmb.r 13th i.a which the taumu qwutieu are
su t :

=, ¥hers a motor carzier hn & umrz- '
-oate of publie conveniends and necessity issued
by: the Interstate Commerece Commiasion under the
‘Intexstate. Cemmeree Aqld authorizing épexation as
a ocommon oarrier by motor vehicle from a place
. oy pliees ontside the State of Texas to points
- and . uuinthoattttorhzutom in
4he- ing of - interstate smmerce, s cap. -
tiﬁute partieularly speeifying that suel aop~
~ eratien shall bs ¢ondusted over irregular routss,
zay the Aallroad Commiassien of Texas grant suoh
aarrier the right to use $hs highways of the
Stase of Texas in the carrying on of sush :r r
asion over Arregular routesx in conromu ‘th
iss i.ntuntatt uﬂiﬁutqf

3. Purthermore, is sush carrier ohligntca
by the Texas Motor: &rrhr Ast to pexform on
regulay selisdules the ssrviss authorised dy such
interstate «mtiutﬂ _

"5, Rosudhu of the uumar to qnmma
namber 1 ubou, vhm tht Mmd Commission,
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Honorable James F, Kilday, Direotor, Page 2

after due notioce and hearing, has heretofore
granted such a carrier a certificate to use the
highways of the State of Texas in garrying on
its operations in interatate commerce over ir-
regular routes in conformity with the authority
of sush gertificate issusd by the Interstats
Commeroe Comnission, and no appeal las bgan taken
by any interested parsy from such ordex of the
Reilrosd Commission, is it necessary for such
oarrier to obtain any other type of authority
undexr the Texas Motor Carrier Aot in oxder to
use the highweys of the State of Texas in opar-
c.t!.ng in murat-te commerace?” -

‘Under the Texas Motor Carriex Ast, (Article 911b,
Vernon's Texas Civil Statutes) the Railroad emiasion is
not suthorized to grant a certificate of conveniencs and

necessity over irregular routes, that is, over routes whioh.

are not fixed 2nd where the roads trualoﬁ and ecmmunities
served may vary froam time to time, In Opinion No. 0-2608,
heretofore rendered to the caminion, it ‘was reasonedt

“In our opinion the roqnirmnt that the
application desoribe the route or routes over
which the npplioant desires t0 operate may not
be dispensed with, Unless such be done it would
be impossible to dsternine whather existing szexrve~
fces are sutficient, whether there 4is any nesd
of the new service, Withous the route is fixed
in the appliocation no one could tell who ars the
existing transportation facilities ssrv such
territory to whom notioe must be given, ¥ithout
sush dssoription of the route in the spplieation
for an order granting the sartificate a court :
eould hardly tell who would be an interested
parsy entitled to prosssute an appeal, unless
it should hold all carriers 15 Texas to be suah, -

*In Railroad comiuion vs, Eed Arrow Freight
Lines, 968 S, ¥, {(2d) 735, by the Austin Court of
Civil Appesls, it was b id that a new common car-
rier motor carrier servisce cannot be granted ex-
cept upon & showing and commission finding of aon-
venience and nooouit{nﬂ Yagnifestly there osn be
no such showing end finding uiless ths route is
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derinitely identified, mo as to pexmit inguivy
- on-the issue of conveniense and necessity as.
- appiied to that partioular route.” '

-+ 1% appears rm rm i-dttcr,' however, that the

.‘z'nftlihit Oonmeroe Commission grants such certifioates for
‘operation in interstate commerce. 49 U.5.0.A. |. 308,

- 84n¢é the ensotment of the Yederal Mosor Carrier
“td 1’8"‘" HQBQGO&-" Ee0. 301, et 88Q., the Rﬂllm‘
Cornission of Texas does u0t have juriadiction to pass upon

- questicns of pudlie convenience and nesessity with respeoct

to purely interstate motor ocmrxiers, however, the Hailroad
Commission still has jurlsdiotion to sonoider questions con- .

- esrning the pressrvation of the himx: and safety of the .
oy

traveling publis, and may still & - use of the highways
to an inferstate oarrieir when it is surriciently shown that
the preservation of the highways &nd safety of Lhe traveling

publis world be endangered by the added traffic:burden, Thomp- .

son v, MoDonald,95 Ped. (82} 937, ocextiorari dedied; winton
v. Thampson, 123:8, ¥, (£d) 95, writ refused; Gpinions Nos.
0-1843 end 0-3107. A number of other degisions bH¥ the Courts
of Civil Appeals have Tollowed the above holding in'the
MoDonsld case. ,

- - A certiffoate of convenience and necessity having
been fmtod by competent federal authority for operation

over irregular routes to and from points within the Htate of
Texas and cthsr states, the issuss concerning pudblio oconven~

fence and nscessity have been settled and there is presented

. t0 the Raillroad GCommission ror deterzination, upon proper

application, the quéstion of whether the safety of the travel-
ing public and the preservation of the highways will permit
such -additiona) bhurdens. Upon proper showing bafore the
Railroad Commission, the Commission might find that operations
over any and all routes within the territory to de served dy
the carrier undey $ts interstats certificete would not aé-
versely affeot the highways subjeot to the use, or the publie
safety, in which svent it is our epinion that the Commission
would be aunthorized to issue its certificate in accerdance
with sueh finding. It might be that the evidence defore the
Commisslion would show that only certain of the availadle

"routes within the territory could besr the additional burden,
oy that the volume of traffic or other circumstancss would

require that the operations of a carrier holding such a cer-
tificate in interatate ocommercge should be prorated or divided
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between several availabdle rouses and excluded as to others,
Although the Texas Motor Carrier Aot does not authorize the
issuance of a oertificate of convenience and nesessity over
irregular youtes in purely intrastate ocumeree, the validisy
of the interstate certificate issued Hy the Interstate Comw
meroe Commission pursuant to an Aot of Congress must be red-
ognised. It is only in this way that the respsctive Jurisdie-
tions may properly funetion within the scope of tlw authority
committed to each,

: In this oonneotion it should de pointed out thas
Bection 10 of the Texas Motor Carrier Aot requires the ap-
plieation to show the "complete route or routes over whioh
applicant desires $0 opsrate” and acocompany same with “a

at or map showing the route or routes over which applicant
desires to operate." There would sesm to be no yeason why
an applicant holding an interstate certifioate of this ohar-
soter should not be required to designate in its application
the varicus irregular routes which it proposes to use under
its interatate certificate, in crder that the Ucmmission may
be fully informed and may hear and determine the questions
:gnu‘conuming the uss of 211 or any particular highway

soted, ' '

-

Your first question is answered in the affirmative.

The second question is answered in the negative.
Matters pertaining to pubdlic convenisnoce and nscessity and
the servige to bde performed in interstate commerce undsr an
interatate certificate issued dy the Interstate Uommerce Com-
nission are governed dy the Yederal Kotor Carrier Aot of 1938
::d the rules and regulations of the Interstate Commerocs Com-
ssion,

. In answer to your third question it is our opinion
that under the situation presented no additional certifiocate
or authority would be nescgessary under the Texas Motor Carrier
Aot in order to use the highways of the Btate of Tyxas to
operate in interstate gommerce under a valiid interstate oer-
tificate. The Reilroad Commissiocn having lssued its certi-
fiocate to use the highways and no appeal having bdeen taken
therefyon it would be presumed that the Commission had found
thet each highway within the territory coversd by the inter-
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state gersificate oould dear the additional durden of traffie.
| Yours very truly
ATIORNEY OENERAL OF TEXAS

: - Ce C. Cammack

Assistant
COCI1 1M

———

- \DPROVEDSEP 23, 1941 .

) AS
\TTORNEY GENERAL OF TEXA:




